STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCESOFFICE OF
CONSERVATION AND COASTAL LANDS
Honolulu, Hawaii

February 27, 2015
Board of Land and ENF: KA-14-58
Natural Resources
State of Hawaii
Honolulu, Hawaii

REGARDING: Unauthorized, 1) Construction of Erosion Control
Structures, 2) Landscaping including grubbing and grading,
and 3) Drainage Improvements Located in the
Conservation District Limited and General Subzones

LANDOWNER: NORMAN J. CARIS

LOCATION: Aliomanu Estates, Kawaihau District, Island of Kaua’i
TMK: (4) 4-9-005:027

AREA OF PARCEL: 15.44 acres

AREA OF USE: >1.0 acre

SUBZONE: Limited and General

DESCRIPTION OF AREA:

The subject parcel is located on the southern side of Papa’a Bay, in the Kawaihau District
on the western coast of the Island of Kaua’i (Exhibit 1, 1a). The parcel is located in an
area known as the Aliomanu Plateau, which contains the largely developed Aliomanu
Estates Subdivision. The Aliomanu Plateau flanks a broad valley to the north, formed by
the Papa’a Stream, which empties into the ocean from the seaward (makai) side of the
valley into Papa’a Bay. The area of concern, and the subject parcel, is located within the
State Land Use Conservation District General and Limited Subzones. The current use of
the area includes Single Family Residential development of large “lots” that lie
predominately within the State Land Use Agricultural District. The majority of the
subject parcel, and the agriculturally zoned Aliomanu Plateau area, have been developed
extensively over the past 10+ years with numerous Single Family Residences (SFR),
landscaping, accessory land uses (i.e., pools, garages), and land clearing/grading (Exhibit
2). There is one public shoreline access point in this area; a public parking lot, adjacent to
the subject parcel, demarcates the beginning of a shoreline public access trail which
bisects the parcel and runs to the shoreline beach area directly seaward (makai) of the
SFR (Exhibit 3).
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Approval for the development of the parcel was provided by the BLNR under
Conservation District Use Permit (CDUP) KA-2589, and included the construction of a
SFR, landscaping, and driveway construction. The final BLNR approval was granted
along with 19 conditions (Exhibit 4, 3 pgs.).

Additional authorizations:

Authorization under Site Plan Approval (SPA): KA-13-13 was provided by this office to
allow a neighboring property owner to conduct invasive species removal (i.e., ironwood
trees) on the subject parcel. The area approved for clearing is labeled as a “view plane
easement” for the purposes of the neighboring parcel. Permission was granted by this
office to allow the clearing of invasive species, although no grading, grubbing or
excavation was planned or approved.

ALLEGED UNAUTHORIZED LAND USES:

On September 30, 2013 the County of Kaua’i Planning Department issued a stop work
order and Zoning Compliance Notice to the landowner Norman J. Caris for alleged
unauthorized “development” within the County’s Special Management Area (SMA)
(Exhibit 5, 3 pgs.). In October, 2013 the Office of Conservation and Coastal Lands
(OCCL) was provided site photographs showing extensive land uses being conducted, or
nearing completion, on the subject parcel, and surrounding area (Exhibit 6). A review of
State and County records revealed that no approvals for the current land uses were
provided to the landowner from either the County of Kaua’i or the State of Hawaii
Department of Land and Natural Resources, therefore the work is considered to be an
alleged violation of Conservation District rules and regulations. A follow up site
investigation was conducted by OCCL staft to observe the alleged unauthorized land uses
(Exhibit 7, 7a, 7b, 7¢) and to meet with the County of Kaua’i Department of Planning
and the State Historic Preservation Division on site.

The photographs, notice of violation, site visit, and subsequent discussions with County
of Kaua’i employees revealed that a terrace system that contains at least six (6) stone
“walls” has been constructed adjacent to the SFR, along with new drainage system
appurtenances, and the clearing/grubbing/grading of a large area of the previously
vegetated makai portion of the subject parcel. A comparison between surveys of the
permitted “limits of grading” under CDUP: KA-2589 and the recent “limits of grading”
outline the possible extent of the alleged unauthorized activities that occurred on the
subject parcel (Exhibit 8). Additionally, aerial photographs (Exhibit 9 & 10) further
elucidate the approximate area that was cleared of vegetation, and the location of the
alleged unauthorized uses in relation to the shoreline and existing SFR.

After notice of the alleged violation was provided to the landowner by the OCCL on
November 3, 2013, an agent for the landowner requested that portions of the unauthorized
land uses be allowed to be completed per letter dated February 4, 2014. It was
determined by the landowner’s agent that the alleged unauthorized “drain outlet” was not
completed, and may influence erosion and soil loss on the property. The OCCL disagreed
with those findings and did not permit the completion of the unauthorized drain outlet;
therefore, to our knowledge the drain outlet remains unfinished.
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DISCUSSION:

Lands within the state land use conservation district contain important natural resources
essential to the preservation of the Hawaii’s fragile natural ecosystem, and the
sustainability of Hawaii’s water and food supply. It is therefore the intent of the State to
conserve, protect, and preserve the important natural resources of Hawaii through
appropriate management and use in order to promote their long-term sustainability, and
for continued public health, safety, and welfare. To that end, unmitigated impacts to the
conservation district are in direct contrast to the objectives of the State land use district
designations, and are an impetus to the loss of Hawaii’s limited natural resources.

State Historic Preservation Concerns:

A representative of the State Historic Preservation Division (SHPD) accompanied OCCL
staff during a site visit in order to determine if the alleged unauthorized grading and
excavation impacted any previously referenced archeological/historical “sites” located on
the subject parcel (SIHP Site 50-30-04-1896 & 1847). Conditions for approval listed
under CDUP: KA-2589 stated that the referenced sites required preservation and
protection from development. OCCL staff notes that the location of the SHPD “sites”
documented in CDUP: KA-2589 and the alleged unauthorized land uses are in different
areas of the subject parcel. While these previously documented “sites” may not have been
affected by the alleged unauthorized land uses it is unclear if any previously
undiscovered historical/cultural “sites” have been impacted.

A SHPD report based off of the most recent site investigation dated December 12, 2014
(Exhibit 11, 3 pgs.), states that the previous approvals for the development of the
property included a condition that:

o “Long term preservation plan provisions will apply if there is further
development of the Caris property. This calls for continued avoidance and
protection of Sites 50-30-04-1896 (subsurface.cultural layer containing a human
burial and an “adze” grinding stone) and 50-30-04-1897 (subsurface cultural
layer). For site 1896 this will include avoidance of the cultural layer makai of the
house location”

SHPD continues by stating:

o “We were unable to verify that all previously identified historic properties are
still intact and protected as indicated in approved plans. The archeological
inventory survey report and monitoring report indicate the presence of significant
historic properties, including a human burial, and the requirement for diligence
in preserving and protecting these properties during subsequent activities. The
inventory survey report and all mitigation plans were funded by the landowner
(Caris) who would have been fully aware of the significant sites and their
preservation status prior to the recent grading activities”.

Furthermore, since the SHPD was not consulted and no archeological monitor was
present during the recent grading, these alleged unauthorized land uses may be
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considered a violation of SHPD rules, pursuant to Hawaii Revised Statutes (HRS) §6E-11
().

Based on these alleged unauthorized land uses the SHPD is requesting that:

1. An addendum archeological inventory survey (AIS) should be conducted, at the
cost of the landowner, to identify the limits of the existing cultural layers and to
determine the extent (if any) of damage to the previously identified historic
properties. As the existing AIS was conducted over 20 years ago, current
archeological methodology and mapping will better inform site boundaries. The
archeological firm conducting the survey should consult with the SHPD Kaua'i
archeologist prior to fieldwork to determine strategy; and

2. An updated preservation plan informed by the approved addendum AIS should be
prepared and submitted to SHPD for review. The preservation plan will include
provisions for protective buffer zones and maintenance of any cultural/historic

“sites”.

Conservation District Concerns:

Below are sections selected from the Conservation District Use Application (CDUA) and
Environmental Assessment (EA) submitted by the landowner for the original property
development. Approval was provided under Conservation District Use Permit (CDUP)
KA-2589 (February 10, 1993); in that document the applicant appears to promote
preservation of the seaward (makai) portions of the parcel, and designate the use of low-
impact construction practices during development:

o “Vegetation will not be removed on the property except in the area immediately
affected by project construction. No large areas beyond the proposed
improvements will be cleared; specifically no large lawns are planned for the
residence and no unnecessary area will be cleared”. Aerial photographs clearly
show that this is not the case, in that a large area was cleared specifically for a
lawn; the alleged unauthorized improvements were constructed in this lawn area;

® “Based on the total area of the property, approximately nine percent (9%) of the
land would be cleared of trees to make way for the proposed project. Trees on the
remainder of the site will not be uprooted Immediately makai of the residence,
the applicant is proposing to selectively trim a small area of trees to 10’ to 15’ in
height to provide view corridors for the residence. Preserving the lower portion
of the trees will preserve the rooting system makai of the residence and eliminate
potential erosion conditions. The land immediately around the residence and
accessory facilities will be landscaped to act as a supplemental erosion control
measure for the project”;

o Condition #17: “That the applicant shall remove trees for the dwelling footprint
and grading areas only and trimming of trees only for the makai viewplane”;
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e According to the EA report the area directly makai of the proposed SFR, and
other improvements, was to be left in-tact, with only minor dlsturbance to the
existing vegetation;

o Only 16.2% of the subject parcel will be used for the residence, amenities, and
driveway which leave approximately 83.8% (i.e., ~13 acres) in open space, and

e The proposed residence will employ an adaptive design suitable to the land (i.e.,
steep terrain) and will use only a small portion of the subject parcel.

ANALYSIS:

Under Departmental guidelines the penalty range for alleged unauthorized land uses is
substantially determined based on the type of permit that would have been required, had
the landowner applied to the DLNR to conduct the alleged unauthorized land uses. In this
case there are a variety of alleged unauthorized land uses that occurred on the subject
parcel (Exhibit 12).

Erosion Control:
Pursuant to Hawaii Administrative Rules (HAR) §13-5-22, P-13, LAND AND
RESOURCE MANAGEMENT (D-2) Road construction and major erosion control

projects.

Under the Penalty Guideline Framework this action is considered “Major” since the
identified land use would require a Board Permit under the permit prefix “D”. This
violation follows a penalty range of $10,000 to $15,000.

Landscaping (i.e., grading, grubbing and tree removal):
Pursuant to HAR 13-5-24, L-2, LANDSCAPING (D-1) Landscaping (including

clearing, grubbing, grading, and tree removal), including chemical and mechanical
control methods, in accordance with state and federal laws and regulations, in an area of
or more than 10,000 square feet. Any replanting shall be appropriate to the site location
and shall give preference to the plant materials that are endemic or indigenous to
Hawaii. The introduction of invasive plant species is prohibited.

Under the Penalty Guideline Framework this action is considered “Major” since the
identified land use would require a Board Permit under the permit prefix “D”. This
violation follows a penalty range of $10,000 to $15,000.

Drainage Improvements:
Pursuant to HAR 13-5-22, P-8§, STRUCTURES AND LAND USES, EXISTING (C-1)

Moderate alteration of existing structures, facilities, uses, and equipment.

Under the Penalty Guideline Framework this action is considered “Moderate™ since the
identified land use would require a Departmental Permit under the permit prefix “C”.
This violation follows a penalty range of $2000 - $10,000.
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The preceding land uses occurred in the Conservation District without approval and
therefore allegedly violated the above referenced chapters and rules. This report and staff
recommended conditions seek to resolve the subject Conservation District violation.

FINDINGS:

L.

That the landowner did in fact, authorize, cause or allow the construction of a
major erosion control structure without authorization;

That the landowner did in fact, authorize, cause or allow the clearing of
vegetation, and grading/grubbing of land without authorization;

That the landowner did in fact, authorize, cause or allow the modification of on-
site drainage improvements; and

That the unauthorized land use occurred within the State Land Use Conservation
District, Limited and General Subzones.

AS SUCH, STAFF RECOMMENDS AS FOLLOWS:

That, pursuant to §183C, HRS, the Board find the landowner in violation of §183C-7,
HRS and §13-5-6 HAR, and is subject to the following:

1.

The landowner is fined in one (1) instance for violating the provisions of §183C-
7, HRS, and §13-5-6, HAR, for the unauthorized construction of a major erosion
control structure by failing to obtain the appropriate approvals within the
Conservation District for $15,000;

The landowner is fined in one (1) instance for violating the provisions of §183C-
7, HRS, and §13-5-6, HAR, for unauthorized landscaping by failing to obtain the
appropriate approvals within the Conservation District for $15,000;

The landowner is fined in one (1) instance for violating the provisions of §183C-
7, HRS, and §13-5-6, HAR, for the unauthorized modification of on-site drainage
improvements by failing to obtain the appropriate approvals within the
Conservation District for $10,000;

The landowner is fined an additional $2,500 for administrative costs associated
with the subject violations;

The landowner shall pay all designated fines and administrative costs (total
$42.500) within sixty (60) days of the date of the Board’s action;

Within one-hundred and eighty (180) days .of the Board’s action the landowner
shall either: A) conduct land restoration as prescribed by the Department of Land
and Natural Resources, or B) submit to the Office of Conservation and Coastal
Lands (OCCL) a Conservation District Use Application (CDUA) to apply for
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After-the-Fact authorization for the alleged unauthorized land uses and structures.
As always the final decision to approve or deny the CDUA will be at the
discretion of the BLNR;

7. The landowner shall complete an addendum archeological inventory survey (AIS)
of the subject parcel in accordance with SHPD guidelines and requirements listed
in Exhibit 11 within one-hundred and eighty days (180) of the date of the Board’s
action. This should include an updated preservation plan to also be submitted to
the SHPD for review and approval,

8. The landowner shall coordinate with OCCL regarding the applicants choice
relating to condition #6 of this enforcement action, and shall allow OCCL staff to
visit the site as needed to resolve this enforcement action; and

9. That in the event of failure of the landowner to comply with any order herein, the

matter shall be turned over to the State of Hawaii - Office of the Attorney General
for disposition, including all administrative costs.

Respectfully submi

Alex J. Roy, M.Sc., Pl T
Office of Conservation apd Coastal Lands
Approved for submittal:

G #y

C / Chang, Jdtepim Chairperson
Bodard of Land gndNatural Resources
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